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EX PARTE JUDGMENT AND ORDER 

M.S. 334/2009 

Shri Achinta Das 

Vs- 

Shri Kamal Boro 

 

Present:  Mrs Audri Bhattacharyya, 

             Munsiff No. 3, Kamrup. 

 

Dated: The 27
th

 day of June, 2011. 

  

27-06-2011   The plaintiff is represented. 

                      This ex-parte judgment and order arises out of a suit filed by 

the plaintiff for realization of Rs. 1,47,340/- from the defendant.  

                       The case of the plaintiff in brief is that the defendant is a 

resident of Fatasil Ambari, Guwahati and is the owner of a plot of land 

measuring 2 Kathas comprising of Dag No. 641 of Patta No. 172 situated at 

Fatasil, Mouza Beltola, Guwahati. The defendant agreed to sell the above 

mentioned plot of land to the plaintiff for Rs, 2, 00,000/- (Two Lakh) only. 

The plaintiff paid Rs. 1, 00,000/- only to the defendant as advance money 

for the purchase of the above mentioned land. The plaintiff agreed to pay the 

remaining amount of Rs. 1, 00,000/- to the defendant at the time of 

execution of the sale deed. That after the receipt of the advance money, the 

defendant failed to sell the above mentioned land by executing the sale deed 

in favour of the plaintiff. The plaintiff on 12-11-06, 03-04-2007, 27-11-07, 

10-09-2008 and on several dates requested the defendant to pay back the 

advance money of Rs. 1,00,000/- to the plaintiff but there was no response. 
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The plaintiff through his Advocate issued notice to the defendant on 08-04-

2009 asking to make payment of Rs. 1,47,340/-( One Lakh Forty Seven 

Thousand Three Hundred and Forty) to the plaintiff within seven days from 

the date of receipt of the notice but the defendant failed to make the 

payment. So, it is prayed by the plaintiff that decree of Rs. 1,47,340/- be 

passed in favour of the plaintiff along with interest @ 16% per annum on the 

said amount from date of institution of suit till realization and cost of the 

suit. 

 

The defendant did not appear in the suit and as such the suit proceeded ex 

parte against the defendant.  

 

 The following points for determination are taken up. 

 

i) Whether the defendant received advance money of Rs.  1,00,000/- 

from the plaintiff for selling of a plot  of land measuring 2 Kathas 

comprising of Dag No. 641 of Patta No. 172 situated at Fatasil, 

Mouza Beltola, Guwahati? 

ii) Whether the plaintiff is entitled to relief as prayed for? 

iii) To what relief the plaintiff is entitled to? 

  

 

The learned counsel of the plaintiff was heard. The plaintiff side adduced the 

evidence of two witnesses. 

 

DECISION, DISCUSSION AND REASONS THEREOF: 
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 A brief discussion of the evidence on record along with the documents is as 

follows: 

 

Point for determination No. 1  

The plaintiff,  Shri Achinta Das as PW1 deposed that the defendant agreed 

to sell a plot of land measuring 2 Kathas comprising of Dag No. 641 of Patta 

No. 172 situated at Fatasil, Mouza Beltola, Guwahati, to the plaintiff for Rs, 

2,00,000/- (Two Lakh) only. The plaintiff paid Rs. 1,00,000/- only to the 

defendant as advance money and agreed to pay the remaining amount of Rs. 

1,00,000/- to the defendant at the time of execution of the sale deed. That 

after the receipt of the advance  money, the defendant  failed to sell the 

above mentioned land by executing the sale deed in favour of the plaintiff. 

The plaintiff  on several dates requested the defendant to pay back the 

advance money of Rs. 1,00,000/- to the plaintiff but there was no  response. 

 

 Pw1 exhibited the following documents: 

 

i) Exhibit A is the acknowledgement dated 26-04-2006 wherein 

defendant acknowledged the receipt of advance money of Rs. 

1,00,000/- . 

ii) Exhibit A(I) is the signature of defendant. 

iii) Exhibit A(II) is the signature of witness, Shri Naba Kumar 

Goswami. 

 

 The evidence on affidavit of PW1 is supported by PW2, Shri Naba 

Kumar Das who stated that the plaintiff had paid Rs. 1,00,000/- tot he 

defendant for purchase of land in his presence. The defendant 
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acknowledged the receipt of the aforesaid amount in stamp paper . 

Exhibit A(I) is the signature of the defendant Shri Kamal Boro. and  PW2 

put his signature as witness in the said document. 

 

The Notice dated 08-04-2009 sent by the Advocate of the plaintiff to the 

defendant is marked as Exhibit B and the Exhibit B(i) is the Signature of 

Advocate. 

Exhibit C is the postal receipt dated  08-04-2009. 

 

The oral testimony of the plaintiff’s witnesses coupled with the 

documentary evidence proves that the defendant received an advance 

money of Rs.  1,00,000/-(One Lakh) only  from the plaintiff for selling of 

a plot  of land measuring 2 Kathas comprising of Dag No. 641 of Patta 

No. 172 situated at Fatasil, Mouza Beltola, Guwahati. 

This issue is decided in favour of the plaintiff. 

 

Point for determination No. 2 : 

This point related to whether the plaintiff is entitled to relief as prayed 

for. 

                     In the plaint, the plaintiff has prayed for decree of Rs. 

1,47,340/- be passed in favour of the plaintiff along with interest @ 16% per 

annum on the said amount from date of institution of suit till realization and 

cost of the suit. 

 

So far as the Exhibit A is concerned , it is seen from   the acknowledgement 

dated 26-04-2006 that the  defendant acknowledged the receipt of advance 

money of Rs. 1,00,000.00(One lakh) only from the plaintiff Shri Achinta 
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Das on 26-04-2006. So, it can be arrived at that the plaintiff is entitled to 

decree of Rs. 1,00,000/- in respect of money taken as advance from him for 

sell of plot of land by the defendant. But the plaintiff has failed to account 

for Rs. 1,47,340/- which is prayed for in the plaint.  Moreover there is no 

mention of any rate of interest to be paid by the defendant in Exhibit A .  

 

           Under such circumstances I am of the opinion that the plaintiff is 

entitled to get a decree for R. 1,00,000/- (One Lakh) only along with interest 

@ 9% per annum, which is reasonable in my opinion on the said amount 

from date of institution of suit till realization and cost of the suit. 

 

Point for determination No. 3: 

 

The plaintiff is entitled to the reliefs as follows: 

ORDER 

The plaintiff is entitled to get a decree for R. 1,00,000/- (One Lakh) only 

along with interest @ 9% per annum on the said amount from date of 

institution of suit till realization and cost of the suit. 

Prepare decree accordingly. 

                     Given under my hand and seal of this court on this the 27
th

 Day 

of June, 2011 

   

 

 

                                                                                 Audri Bhattacharyya, 

                                                                              Munsiff No. 3, Kamrup 

 


